UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION
Case No. 1:01-CV-9000
(MDL Docket No. 1401)
IN RE: INTER-OP HIP PROSTHESIS :
PRODUCT LIABILITY LITIGATION : JUDGE O'MALLEY

MEMORANDUM AND ORDER

Defendantsmovefor anOrder enjoining rel ated state-court litigation (docket no. 71). Theplantiffs
do not opposethe mation. Other interested parties, however, have objected to the entry of the requested
injunctive relief.

For the reasons stated below, the defendants motion is GRANTED. Accordingly, the Court
hereby ENJOINS: (a) any and dl persons from commencing or continuing prosecution (b) of any cdlam

or action or lega proceeding (¢) in any federd, state, or territorial court (d) against the “Sulzer

! The plaintiffs and the defendants both earlier filed motions for an Order enjoining al other
litigation invalving the Inter-Op shdls from proceeding. The Court later granted the parties’ joint oral
motion to voluntarily withdraw their motions to enjoin related litigation, without prejudice. The Court,
however, received anumber of objectionsto the parties’ origind motions, by virtue of the Court’s earlier
invitation to al interested parties to submit |etters objecting to the then-pending motions. The Court has
thoroughly reviewed dl of those letters of objection during its congderation of the defendants renewed
moation to enjoin reated litigation.




Defendants’ or their assets (€) related in any way to daims aising out of an aleged product defect in
Sulzer Orthopedic, Inc.’s Inter-Op acetabular shell hip implant.

Thisinjunctionghdl remaininforce until further Order of the Court. The Court retains jurisdiction
to: (1) modify or vacate thisinjunctionif circumstances change; and (2) lift the injunction asit gppliesto any
person prosecuting any given lega proceeding, for good cause shown, on a case-by-case basis.

The parties are ORDERED to natify any interested party of this Order, as soon as and to the

fullest extent reasonably possible.

|. Background.

As described more fully in the Court’s Order dated August 31, 2001, this case revolves around
the manufacture and distribution by defendant Sulzer Orthopedics, Inc. of an orthopedic hipimplant known
asthe “Inter-Op Acetabular shell.” Sulzer Orthopedicsrecalled gpproximately 40,000 unitsof itsInter-Op
shdll because of an dleged manufacturing defect; about 26,000 of the Inter-Op shells had aready been
implanted in patients, and it is estimated that about 4,500 of these patients will have to have “revison

surgery” to remove and replace the defective implants.

2 The Sulzer Defendants are defined to include, for the purposes of the injunctive relief entered in
this Order: (1) Sulzer Orthopedics Inc. and each of itsaffiliates, induding Sulzer Medica Ltd. and each of
Sulzer Medica Ltd.’s other past, present and future parent companies and direct or indirect subsidiaries,
together with each of their respective past, present and future directors, officers, affiliates, insurers,
employees, cusomer-physicians (and rel ated hospitas and medica suppliers), and agents, indudingwithout
limitation, salesagents; and (2) Sulzer AG, alimited company organized under thelaws of Switzerland, and
al of itspast, present and futureparent companies and direct or indirect subsidiaries, itsand their respective
past, present and future directors, officers, efiliates, insurers, employees, customer-physicians (and related
hospitals and medicd suppliers), and agents.




To date, there are pending about 1,580 civil suits nationwide, brought by plaintiffs against Sulzer
Orthopedicsand related entities. About 220 of these suitsareinfederal court. The Federal Judicid Panel
onMulti-Digrict Litigation(* MDL Pand”) consolidated and transferred al related pending federd litigation
to the Northern Didtrict of Ohio and assigned overdght of the MDL proceedings to the undersigned. Thus,
virtudly dl of the federd casesinvolving the Inter-Op acetabular shell have elther been transferred to this
Court or arein the process of being transferred to this Court.

The 1,580 state and federd casesinvalve about 2,000 named plaintiffs primarily induding implant
recipients and their spouses. Over 90% of the state court actions have been filed in Cdifornia, Texas,
Horida, or New York. About 19 of the state court cases are styled as class actions, as are about 34 of
the federa court cases. The defendants named in these lawsuitsindude not only Sulzer Orthopedics, but
aso: (1) Sulzer Medica USA Holding Company (“Sulzer Medica USA”), a holding company that owns
Sulzer Orthopedics, (2) Sulzer Medica Ltd., aSwissholding company that owns Sulzer MedicaUSA; (3)
Sulzer AG, a Swiss company that previoudy owned a mgority of the stock of Sulzer Medica Ltd.; (4)
vaious other Sulzer-related entities; and (5) various surgeons, hospitas, and medica supply companies
connectedtothedigtributionor implantation of the defective product. The causesof actionin theselawsuits
indudedaims for defective design, marketing and manufacture; breach of express and implied warranties,
negligence; grict lighility; and other legd theories of recovery. At least one state court case has beentried,
resulting in a$15 million verdict againgt Sulzer Orthopedics.® About 40 of these state-court actions are

st for tria before the end of the cendar year.

3 The verdict was entered on August 30, 2001, in the Nueces County, Texas State court case of
Rupp v. Sulzer Orthopedics, Inc., no. 01-60581-4.
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After this Court appointed temporary liaison and co-lead counsdl to represent the plaintiffsin the
MDL proceedings, plaintiffs counsd filed an “amended and consolidated class action complaint.” In
addition, plantiffs counsd filed amation for conditiond class certification, and for preiminary approval
of the proposed class settlement agreement. The defendants dso filed a motion for preliminary approva
of the proposed class settlement agreement. On August 29, 2001, the Court entered an Order essentidly
granting these mations — the Court conditiondly certified a settlement class* preiminarily gpproved the
proposed class settlement agreement,® and preliminarily appointed class co-counsd.

At the same time that the plantiffs and defendants filed ther motions for conditional class
certification and preliminary approval of the settlement agreement, they aso filed mations for an Order
enjoining dl other litigation involving the Inter-Op shdlls from proceeding. The Court later granted the

parties’ joint oral motion to voluntarily withdraw these motions, without prgudice. Withtheir most recent

4 The Court conditionaly certified the settlement class pursuant to Fed. R. Civ. P. 23(b)(2) and
(b)(3), defined asfallows “* All citizens or resdents of the United States who have had Affected Inter-Op
acetabular shell hip implants placed in their bodies, together with their associated consortium clamants!’
Further, this dlass shal be divided into two subclasses, as follows: Subclass 1 shal consist of those class
memberswho undergo revisonsurgery prior tothe Fina Judicid Approva Date to correct problems with
the Affected Inter-Op shells, and their associated consortium claimants. Subclass 2 shall consst of class
members who may need to undergo revison surgery after the Final Judicial Approva Date to correct
problems with the Affected Inter-Op shdls, and ther associated consortium clamants” Order at 1-2
(Aug. 29, 2001) (footnote omitted).

> The Court approved the proposed settlement agreement pursuant to Fed. R. Civ. P. 23(¢),
“conditioned upon the submission of an amended proposed class settlement agreement, within 10 days of
the date of this Order, that: (1) does not purport to settle dams related to the implantation of ‘ Natural
KneeTibid Baseplates;” (2) incorporatesthe revisons referred toindocket no. 50 (* Revisonsto the Class
Action Settlement Agreement’); and (3) darifies ‘Article 8 of the agreement to accurately recite how
subrogation claims will be trested, as explained in open court during the August 28, 2001 preliminary
farnesshearing.” Order a 2 (Aug. 29, 2001). Paintiffs subsequently received a brief extenson of time
and filed an amended proposed class settlement agreement on September 14, 2001 (docket no. 68).
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motion, the defendants now renew thar origind request for injunctive reief. As noted above, however,
before the parties withdrew their origind motions for injunctive relief, the Court invited any person
(indudingpersons not partiesto any federa proceeding) wishing to object to the pending motions to submit
their commentsin writing. The Court received about 41 such comments. The Court has reviewed dl of
these comments in detail, once again, during the course of its consderation of the defendants renewed
motion for injunctive relief.

On September 13, 2001, falowing itsentry of the Order conditiondly certifying the settlement class
and preliminarily approving the proposed class settlement agreement, the Court entered its Case
Management Order (“CM Order”). Among other things, the CM Order: (1) set forth avery aggressve
schedule for discovery, which is to be directed primarily at the issue of the fairness of the proposed
settlement agreement; (2) created a mechanism ensuring that counsdl representing plaintiffs in various
related statecourt actions will participateinthis MDL discovery, and shareinreview of dl MDL discovery;
(3) set forth a schedule for issuance of notice to the class; (4) arranged for the Court to meet with the
parties monthly (at a minimum) to assess the progress of the case and to resolve any disputes, and (5) set
dates for the final fairness hearing and for submission of objections to the fina proposed settlement
agreement. The defendants filed their pending motion for an Order enjoining related litigation four days
later, on September 17, 2001 — two days beforeardated California state court caseis scheduled to begin

trid.

[l. Lega Standards and Anaysis.

There are two statutesthat govern the propriety of afederd district court’s issuance of an order




enjoining state court litigation: the Anti-Injunction Act, and the All-Writs Act. Under the terms of the
Anti-Injunction Act, “[a] court of the United States may not grant an injunction to stay proceedingsin a
State court except [1] as expresdy authorized by Act of Congress, or [2] where necessary in ad of its
jurisdiction, or [3] to protect or effectuate its judgments.” 28 U.S.C. §2283. If an injunction falswithin
one of these three exceptions, then the All-Writs Act provides the positive authority for federa courtsto
issue injunctions of state court proceedings: “dl courts established by anact of Congress may issue dl writs
necessary or appropriateinad of their respective jurisdictions and agreeable to the usages and principles
of law.” 28 U.S.C. 81651. These two dtatutes “act in concert, and the paradld ‘necessary in aid of

jurisdiction’ languege is construed amilarly.” In re Genera Motors Corp. Pick-Up Truck Fuel Tank

Products Liability Litigation, 134 F.3d 133, 143 (3™ Cir. 1998).

The Anti-InjunctionAct “is an absol ute prohibitionagaing enjoining state court proceedings, unless

the injunction fals within one of three specificaly defined exceptions.” Atlantic Coast Line R.R. Co. v.

Brotherhood of L ocomotive Engineers, 398 U.S. 281, 286 (1970). The partiesinthiscase assert that the

second exception gpplies in this case. The Supreme Court has explained that the second exception —
dlowing a didrict court to enjoin date court litigation when “necessary in ad of itsjurisdiction” — means
that adigtrict court may provide “federd injunctive rdief . . . to prevent astate court fromso interfering with
afedera court’s congderation or digposition of a case asto serioudy impair the federd court’ s flexibility
and authority to decide that case.” Id. at 295. At least four different Circuit Courts of Appeds have
affirmed that this exception can gpply “to consolidated multidigrict litigation, where a paralel state court
actionthreatens to frustrate proceedings and disrupt the orderly resolutionof thefederd litigation.” Winkler

v. Eli Lilly & Co., 101 F.3d 1196, 1201 (7" Cir. 1996) (citing Carlough v. Amchem Products, Inc., 10




F.3d 189, 197 (3 Cir. 1993); In re Baldwin-United Corp., 770 F.2d 328, 336 (2 Cir. 1985); and In

re Corrugated Container Antitrust Litigation, 659 F.2d 1332, 1334-35 (5™ Cir. 1981)).° Indeed, afederal

court’s “falure to issue an injunction may create the very ‘needless friction between state and federd

courts which the Anti-Injunction Act was designed to prevent.” Winkler, 101 F.3d at 1203 (quoting

Oklahoma Packing Co. v. Oklahoma Gas & Elec. Co.,309U.S.4, 9 (1940) (emphasis added)). Another

digtrict court in this Circuit has dso reached a amilar conduson. See In re Columbia/HCA Hedlthcare

Corp. Billing Practices Litigation, 93 F. Supp.2d 876, 881 (M.D. Tenn. 2000) (“asthe current caseisa

MDL, this Court has authority to issue an injunction [to protect its discovery orders] under the All Writs
Act even though it is not atraditiond in rem action”).

The Court concludesthat, giventhe unique circumstances of this case, the defendants motion for
injunctive relief enjoining related state court litigationis well-taken and authorized under the Anti-Injunction
Act and the All-Writs Act. For several reasons, the Court is convinced that, giventhe current posture of
this action, dlowing the state court plantiffs to pursue thar pardld state court actions will frustrate the

proceedings in this case and disrupt the orderly resolution of the MDL litigation.

® See also Hanlon v. Chryder Corp., 150 F.3d 1011, 1025 (9" Cir. 1998) (afirming the district
court’s injunction of state court proceedings where it had prdiminaily approved a nationwide class
settlement); Whitev. National Football League, 41 F.3d 402, 409 (8" Cir. 1994), cert. denied, 515 U.S.
1137 (1995) (affirmingwhere didrict court had approved a sattlement agreement inacomplex classaction
lawsuit, and enjoined rel ated actions pursued in other fora)); 1n re School Asbestos Litigation, 1991 WL
61156 (E.D. Pa. Apr. 16, 1991), affirmed without op., 950 F.2d 723 (3" Cir. Nov. 26, 1991) (district
court issued injunction prohibiting absent class members from pursuing duplicative state court litigation
because of the* complexity” of thefederal actionand the “ possible” settlement); Inre Diet Drugs, 2000 WL
1222042at * 71 (E.D. Pa. Aug. 28, 2000) (district court approved a settlement agreement inaMDL class
action lawsuit, and enjoined related actions); In re Consolidated Welfare Fund ERISA Litigetion, 798 F.
Supp. 125, 127-28 (S.D.N.Y. 1992) (same).




Fird, inlight of the onerous and expedited discovery schedule set by this Court in its CM Order,
it would pose an undue burden upon the defendants if they are forced to mantain their defenses in the
related state court actions. Indeed, it appears likely impossible for the defendants to respond bothto the
discovery obligations mandated by this Court and the innumerable state court Rule 30(b)(6) deposition
requests; the same executives would be tapped for both, where participating in either would be a virtud
full-time respongbility. The sum of the Sate court discovery requirements would subject the defendants
to “unnecessarily duplicative and codtly efforts when a fairness hearing has dready been scheduled in the
digtrict court.” Carlough, 10 F.3d at 204. The defendantsface about 40 *hipimplant” tridsin the next few
months, done.  This redized “potentid for an ondaught of state actions posg{s] more than a risk of
inconvenience or duplicetive litigation; rather, [it] . . . threaten[s] to ‘serioudy impair the federa court’s

flexibility and authority’ to gpprove settlement[] inthe multi-didrict litigation.” 1nreBadwin-United Corp.,

770 F.2d at 337 (quoting Atlantic Coadlline 398 U.S. at 295). The Court's CM Order requires, anong

many other things (1) defendants to submit written discovery responses (likely involving many tens of
thousands of documents) by the end of September of 2001, withmonthly supplementation;’(2) depositions
to beginimmediaidy and be concluded by year’s end; (3) publication of preiminary class notice to occur
by October 10, 2001; and (4) the parties to atend a find fairness hearing on March 12, 2002. This
schedule will require the parties to undertake a massve effort, dl within 9x months.  Without some
protection from the distraction to the defendants that the state court cases would cregte, it is extremey

unlikely the partiesin this case will meet this Court’s deadlines or have the time and manpower to make

" Plaintiffs have aready served the defendants with 191 interrogatories and 439 requests for
production.




the fairness hearing scheduled by this Court a meaningful one.

Second, the plantiff class, itsdf, islikdy to suffer substantial harmif the separate state court actions
arenot enjoined. A substantia portion of the money avallable to pay successful plantiffs will come from
“wading” insurance policies, which means that expenditures on duplicative and possibly unnecessary
discovery defense costs will proportiondly and materialy reduce the totd funds avalable to pay injured
camants. The defendants aver their state court defense costs have been running at over $1 million per
month, and are likdly to riseto between $2 millionand $5 millionper monthif the state court cases proceed
totrid. Aninjunction actudly works to preserve assets againg whichdl plaintiffs may ultimately recover.

See In re Consolidated Welfare Fund ERISA Litigetion, 798 F. Supp. 125, 127-28 (S.D.N.Y. 1992)

(invoking the “necessary in ad of jurisdiction” exception to enjoin related state court cases in an MDL
proceeding, because the related cases threatened to deplete MDL settlement assets). By preserving the
entirety of the defendants' assets, the Court’ sinjunctionworksto increasethe likdihood of afair resolution
of this case. “[T]hejurisdiction of amultidigtrict court is ‘andogous to that of a court in an in rem action

... whereit isintolerable to have conflicting orders from different courts’” 1n re Baldwin-United Corp.,

770 F.2d at 337 (quoting 17 C. Wright & A. Miller & E. Cooper, Federa Practice & Procedure 84225
at 105 n.8 (Supp. 1985)).8 Looking beyond defense costs, the parties’ ability to craft afair fina settlement
agreement isdisturbed even further to the extent a verdict againgt the defendants is reached, or enforced,

in any state court case.

8 |tisfar to satethat: (1) the preliminarily approved settlement agreement pledges the entirety of
the defendants assets to the class; and (2) this pledge is “the virtud equivaent of ares over which [this
Court] requirgg] full contral.” In re Baldwin-United Corp., 770 F.2d at 337.
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Third, it is important that this Court has given preiminary approval to an opt-out settlement
agreement, which could have the effect of resolving a sea of potentid dlams. As noted, over 26,000
people have received Inter-Op hip implants, they, together with their spouses, probably represent over
35,000 potentid plaintiffs. The prdiminarily approved settlement agreement could effectively preempt the
need for the filing of thousands of cases, in both state and federd courts. To alow the state court actions
to proceed would “serve only to frustrate thig] digtrict court’ seffortsto craft a settlement inthe multidistrict

litigation beforeit.” Inre Badwin-United Corp., 770 F.2d at 337. See In re Generd Motors Corp., 134

F.3d at 145 (a federd didrict court’s issuance of an injunction necessary in ad of its jurisdiction is
appropriate “inthe context of acomplex classactionwhichwasaso anMDL case where a settlement was
imminent; wherethe federd court had aready expended considerable time and resources; and where the
pending state actionthreatened to derail the provisond settlement”); Inre Joint Easternand SouthernDigt.

Asbesios Litigation, 134 F.R.D. 32, 36 (E.D.N.Y. 1990) (enjoining related state court litigation because

the “pending cases, if dlowed to continue independently, will serioudy hinder the ability of the court to
evauate the adequacy and fairness of the proposed settlement of the class action by constantly depleting
[the defendant’ 5] assets’). The presence of opt-out rights, moreover, protects plaintiffswho may not want
to participate in the settlement while still dlowing the parties to findize (and the Court to gpprove) a
settlement that may resolve many daims. See Carlough, 10 F.3d at 204 (noting that the existence of opt
out rights supports injunction of state court actions pending imminent settlement of afederd class action

case); James v. Bdlotti, 733 F.2d 989, 994 (1% Cir. 1984) (indicating that the existence of a

provisondly-approved settlement judtifies a protective injunction againgt state court suits brought by the

same paties); 1nre Badwin-United Corp., 770 F.2d at 333 (injunction appropriate when state court

10




actions “would prevent the [federd class action] plantiffs from benefitting from any settlement dready
negotiated or from reaching a new and improved settlement in the federa court”). It is dso notable that
the Court has been careful to create a mechanism ensuring that counsd representing plaintiffsin the sate
court actions will participate and share in discovery in this case. Indeed, under the Court’s CM Order, a
plantiff decting to opt out of any sattlement will ill enjoy the benefits of class counsel’s substantial,
aggressive discovery on citica issues; the opt-out plaintiff will not need to “repeat” this discovery for
himsdf and, in fact, probably could not obtain it as quickly on his own. In exchange for this substantiad
“discovery” benefit, aplantiff who later choosesto opt out will be delayed, at most, about 9x months, given
the Court’ s aggressive scheduling of the fairness hearing.

Hndly, as noted above, about 19 of the state court casesare styled asclassactions. Thiscasehas
aready been conditiondly certified as anational class action, and noticesto the classare scheduled to be
issued shortly. Thereis no question but that class certification in any one of the state court cases, and the
accompanying issuance of classnotice, “presents a likelihood that the members of the [ate] classwill be
confused as to their membership in the duding lawsuits” and “could causehavoc.” Carlough, 10 F.3d at
204.

For dl of these reasons, the Court concludes that the motion for an Order enjoining related state
court litigation iswel| taken.

IT ISSO ORDERED.

sKathleen M. O’Malley
KATHLEEN McDONALD O'MALLEY
UNITED STATESDISTRICT JUDGE
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